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Three years ago, the EEOC issued an opinion which
held, for the first time, that discrimination against
transgender persons based on gender identity is im-
permissible sex discrimination under Title VIl of the
Civil Rights Act of 1964. See Macy v. Holder (Apr. 20,
2012). Last month, the EEOC revisited discrimination
against transgender persons and released a decision
that sheds some light on how the practical applica-
tions of this finding may affect employers, holding
that certain bathroom restrictions for a transgender
employee constituted discrimination. See Lusardi v.
McHugh (Apr. 1, 2015).

In Lusardi v. McHugh,* a transgender employee of
a civilian contractor at a military facility in Alabama
was forced to use a single-use restroom at the facility.
When that restroom was out of order or being cleaned,
she used the women'’s restroom, each time receiving
confrontation from her supervisor, who suggested
that she could not use those facilities until she had
proof that she had undergone full gender reassign-
ment surgery. Another supervisor repeatedly referred
to her by her former male name and male pronouns in
front of other co-workers.

In ruling for the employee in Lusardi v. McHugh, the
EEOC made a forceful statement on how it viewed the
circumstances at issue, stating:

“This case represents well the peril of con-
ditioning access to facilities on any medical

1 Lusardi v. McHugh, EEOC Appeal No.
0120133395 (April 1, 2015)
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procedure. Nothing in Title VIl makes any
medical procedure a prerequisite for equal
opportunity (for transgender individuals, or
anyone else). An agency may not condition
access to facilities — or to other terms, con-
ditions, or privileges of employment — on the
completion of certain medical steps that the
agency itself has unilaterally determined will
somehow prove the bona fides of the individ-
uals’ gender identity.”?

While the employer in Lusardi v. McHugh was a fed-
eral agency - the Army - this case should serve as a
warning to private employers as well - the EEOC will
pursue cases where it finds evidence of discrimina-
tion as to transgender individuals. In fact, it already
has done so in two cases, one of which settled, and
the other which is currently pending and recently sur-
vived a motion to dismiss.?

Although transgender persons are not currently con-
sidered a protected class for Title VII purposes, Title
VIl does protect against sex-based discrimination, a
line that both the EEOC and courts seem more will-
ing to walk in these cases. The Justice Department
has already taken a stance. Recently, the Justice De-
partment recently brought suit against Southeastern
Oklahoma State University and the Regional Universi-
ty System of Oklahoma for violations of Title VII of the
Civil Rights Act of 1964 by discriminating against a
transgender employee on the basis of her sex and re-
taliating against her when she complained about the
discrimination. Explaining the Justice Department’s
decision, Attorney General Eric Holder announced
that the Department believes Title VII's prohibition
against sex discrimination encompasses and includes
protection for claims based on an individual’'s gender
identity, including transgender status.

Employers should be cognizant of these cases and
learn to effectively and compassionately coordinate
with their transgender employees, avoiding discrimi-
natory practices and providing training on employee
conduct with respect to transgender employees.
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