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I. The New TILA-RESPA Integrated Disclosure Requirements 

 

Farewell, HUD-1, we hardly knew ye. As of October 1, 2015, lenders will provide two integrated 

forms at specified intervals surrounding the closing date to comply with the provisions of both the 

Truth in Lending Act (“TILA”) and the Real Estate Settlement Procedures Act of 1974 (“RESPA”). 

The new forms are the result of provisions from Sections 1098 and 1100A of the Dodd-Frank Act 

meant to combine and simplify existing documents to make them easier for mortgagors to 

understand.  

 

TILA (implemented through Regulation Z) and RESPA (implemented through Regulation X) both 

require specific disclosures to be made at the closing of a mortgage loan. RESPA requires that 

consumers receive a Good Faith Estimate (“GFE”) within three business days of applying for a 

mortgage loan. Within one business day before the settlement of the loan, the consumer has the 

right to request the Settlement Statement (HUD-1), with the document provided at closing.  TILA 

also requires that mortgage lenders provide a disclosure of lending terms within three business days 

of receiving a mortgage loan application. These requirements have been fulfilled through separate 

disclosure forms created by two different agencies, thus leading to confusion between lenders and 

consumers at closing time, as the forms used inconsistent language. The HUD-1 is a settlement 

statement created by the Department of Housing and Urban Development to satisfy the 

requirements of RESPA when it was administered by that agency. The Federal Reserve Board 

enforced TILA.  
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Dodd-Frank changed these requirements by creating the Consumer Financial Protection Bureau 

(“CFPB”) and charging it with enforcing the provisions of both TILA and RESPA as well as 

creating integrated disclosures that effectuate the disclosure provisions of both laws through one set 

of forms, rather than two. To that end, the CFPB issued the Final Rule for the integrated disclosure 

requirements on November 20, 2013 and amendments to the Final Rule on February 19, 2015. This 

new TILA-RESPA Integrated Disclosure rule, otherwise also known as “Know Before You Owe,” 

created two required documents to replace the TILA and RESPA disclosures – a Loan Estimate that 

replaces the GFE and TILA disclosures at the time of application, and a Closing Disclosure that 

supplants the HUD-1 Settlement Statement.  

 

As with the GFE and TILA disclosures, the Loan Estimate must be provided to consumers no later 

than three business days after they submit an application for a loan. The Loan Estimate form 

requires the loan amount and terms, projected payments, closing costs, the estimated cash needed to 

close and other considerations, such as whether the lender intends to transfer the servicing of the 

loan.  The Closing Disclosure includes similar provisions, although it also includes details of the 

escrow account, a summary of the transaction and the contact information of the lender, the 

settlement agent, the mortgage broker, and the real estate brokers for both buyer and seller.  

 

Possibly the biggest change for lenders and mortgage brokers is that the Closing Disclosure must be 

provided to the consumer at least three business days prior to the consummation of the transaction 

– the point where the consumer becomes contractually obligated to the creditor on the loan. This 

may be different than the actual closing date. This is a much more stringent requirement than the 

one-day prior to closing on consumer request requirement of the HUD-1, and can potentially delay 

closing, as last-minute changes the transaction may trigger a need for a revised Closing Disclosure 

with a new three-day waiting period. This can happen when there are increases in the APR, any 

additions of a prepayment penalty or the change of a loan product will trigger the need for a revised 

closing disclosure 

 

The effective date of the new disclosures was originally set for August 1st, but CFPB Director 

Richard Cordray announced on June 17, 2015 that the agency would be issuing a proposed 

amendment to delay the date of the new rule until October 1, 2015 to correct an administrative 



error. This extra two months should provide at least a little relief to nervous lenders and brokers 

worried about the effect the new disclosure requirements will have.   

 

 



 



 













 

 

 



II. The Dangerous Path of Property through Intestacy: The Need for Estate Planning 

with Respect to Real Estate 

 

Winding up an estate is a difficult task, one that can take a toll on a group of the decedent’s family 

and loved ones. This process, however, is exponentially more challenging when a person dies 

intestate. Real property is particularly difficult to distribute without a definitive statement of intent 

on the part of the deceased. The various methods of descent in intestacy create tangled estates as 

families grow in complexity, and so many conflicts might be resolved otherwise through the careful 

act of creating an estate plan.  

 

In Kentucky, undevised property passes through a system of intestacy that is at least facially 

regarded as trying to distribute the property in a manner the deceased would have intended. First of 

all, a surviving spouse takes a ½ share of the estate.1 KRS 391.010 then sets out the line of descent, 

where property passes first to the children of the decedent and their descendants, then to the 

parents if there are no children, then to siblings if there are no parents, then to the surviving spouse, 

if there are no children, parents or siblings. The line continues from there to an ever-expanding array 

of kindred. This descent seems straightforward, but in practice, the results can be tricky. Take, for 

instance, a woman with four children from a prior marriage who purchases a house with a man as 

tenants in common. They later marry, then she dies intestate. As tenants in common, each spouse is 

entitled to an equal share of the property, so the husband retains his share. The other share, 

however, passes through intestate succession. The husband receives then a right to half of the 

remaining half of the property as a surviving spouse, and the decedent’s children receive the other 

half. Suddenly, the husband owns a ¾ interest in the house, with the decedent’s children splitting a 

¼ interest between them. If one of the children died before the decedent leaving three children, 

those children then split their parent’s 1/16th interest, each taking a 1/48th interest in the property. Is 

this really the result the decedent would have wanted?  

 

One of the greatest gifts an owner of any kind of property can give her or his loved ones is a well-

drafted estate plan. As demonstrated above, intestacy is a complex, messy and ultimately undesirable 

path that can put an already grieving family through another unpleasant experience.  

 

                                            
1 KRS 392.020 



III. The Truth in Lending Act and Rescission: Lessons Learned by Lenders from 

Jesinoski v. Countrywide 

 

The Supreme Court just made mortgage rescission a little bit easier for borrowers and scarier for 

lenders in Jesinoski v. Countrywide Home Loans. Under the Truth in Lending Act, 15 U.S.C. §1601-1677 

(“TILA”), mortgage lenders are required to disclose the rights of obligors and other material 

disclosures to borrowers. Borrowers have a right of rescission for three days from the transaction or 

until the disclosures are made, up to three years after the transaction.  The borrower must give 

notice to the lender of his or her exercise of the right to rescind within those time periods.  

 

In Jesinoski, Countrywide failed to make the necessary disclosures to the Jesinoskis as lenders. Three 

years to the day after the completion of the mortgage transaction, the Jesinoskis sent written notice 

of their intent to rescind the mortgage to Countrywide. A year and a day later, they filed suit. The 

question before the Supreme Court then became whether written notice was sufficient under the 

Truth in Lending Act as the Third and Fourth Circuits held (and the Consumer Financial Protection 

Bureau agreed), or whether the borrower must also file suit, as the Eighth, Ninth and Tenth Circuits 

held. The Court decided that the language of the statute makes clear that written notice alone is 

sufficient to fulfill the terms of the statute. The Court rejected Countrywide’s argument that there 

was a legitimate dispute over the adequacy of the disclosures that required the borrower to file suit 

to settle. 

 

This case should give all lenders pause when making disclosures – all material disclosures should be 

(a) as thorough as necessary under TILA, and (b) timely enough to keep the rescission window to 

three days. The borrower’s right to rescind will expire at the three day mark if the mortgage lender 

makes all necessary disclosures at the closing table, but make sure the disclosures are complete and 

meet all TILA requirements. Inadequate disclosure could leave the borrower up to three years to 

rescind the loan, a lesson lenders just learned from the Supreme Court. 
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